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Inasmuch as the Government had no opportunity of

replying to the matters contained in the reply brief of

the appellant, the Court, on November 13, 1905, grant-

ed fifteen days in which response might be made, and

we shall briefly notice a few of the contentions of the

appellant in its brief in reply.

I.

In our brief we called attention to the fact the decree

provided for a modification or suspension of the injunc-

tion upon a sufficient showing that conditions had been

so changed that the injuries complained of had either

ceased or been ameliorated. The appellant, however,

is pleased to take the position that it can in no manner

change its plan of operation, and does not propose to

do so, even if it could, and rests its claim boldly upon



the proposition that no redress should be granted to

the plaintiff.

Assuming, however, that the plaintiff is entitled on

the showing made to relief by injunction, we desire sim-

ply to emphasize the fact that the decree is not as

stringent as the facts warrant, because, as we contend,

the Court might, upon the showing made, have granted

a perpetual injunction, without giving defendant the

right to move to modify.

But inasmuch as the Court was satisfied that the

defendant might by the utilization of modern ap-

pliances and improvements remedy or altogether pre-

vent the evils which it had been committing, it gra-

ciously gave the defendant permission to apply at any

future time for a modification of the injunction, and

this provision certainly affords ample protection to all

the rights of the defendant, unless the Court, as a mat-

ter of law, can say either that the defendant's oper-

ations produce no injury, or if they do, it has a right to

continue the injury.

In the second specification of appellant's brief in re-

ply, it is stated that the number of acres claimed to be

owned by the Government is not as great as stated by

us. We shall not trouble the Court by going into the

evidence on this point, because on page 2 of appellant's

brief, it is admitted that the Government owns 4178

acres, amply sufficient, when other facts exist, to justify

it in seeking relief from injury to its property. It is



conceded, that plaintiff is the owner of a large tract of

land.

III.

Relative to the testimony of Vigeon, it is perfectly

plain that his testimony is strongly against the defend-

ant.

Appellant says that Vigeon could not state that less

fumes escaped from the Washoe Smelter since the flues

were built than before. His testimony on that point is

as follows:

" Q. Was it the sulphur dioxide or the arsenical

" fumes that caused the injury to vegetation at the Ana-
" conda smelter?

" A. It is the metallic oxides that are most injurious

" to animals, metallic oxides and salt. They are most

" injurious to the animal life. In some cases it causes

" death, but, as I told you before, they find out that the

" free sulphuric acid and a sulphurous acid and arsenic

" acid, combined with the moisture in the air, were the

" ones that killed vegetation.
" Q. Is the quantity of this sulphur dioxide that

" escaped from the smelter less now than it was before

" the settling chambers were put in?

" A. I could not say as to that."

(Transcript of Record, pp. 285-6).

He testifies very clearly on pages 283 and 284 that it

was absolutely essential at Anaconda to erect appliances

for the purpose of preventing the evils which the

smelters did, and gave instances of other large smelting

plants that had condensing works.

IV.

Relative to the testimony of Prof. Price, an expert



called by the Government, there can be no question but

that he stated positively that in his opinion as an expert

it was both possible and practicable for the defendant

to condense its fumes so as to prevent the injury com-

plained of. As to how much it would cost the Company

to do so, and how much its profits would be reduced,

were questions, of course, he could not answer, because

their solution depended upon many considerations,

such as labor, transportation, etc., foreign to the subject

under investigation.

As to the observations contained in paragraphs V,

VI and VII of appellant's brief in reply, found on

page 7, we content ourselves with what was said in our

first brief.

THE AUTHORITIES CONSIDERED.

We think we may safely assume that the facts show

that the defendant has done, and unless restrained by

the Court, will continue to do damage, not only to the

lands of the plaintiff described in the bill of complaint,

but also to lands of other owners in a large section of

territory, the extent of which is variously estimated.

We may also assume, as a matter of law, that plaint-

iff has a cause of action against the defendant in an

action at law for such damages as it may have sus-

tained. The defendant, however, while conceding this,

claims that the plantifif is not entitled to an injunction,

and bases its claim upon the theory that the amount of

money invested in its plant is large, and that it either

cannot condense its fumes so as to prevent injury, or, if



it can, that the expense of doing so is so great that it

would take the profit out of its business. We think,

therefore, the question before the Court narrows itself

down to this: In a case where landowner, owning a

large body of land, is injured in his property rights by

the acts of a corporation, and where such acts are of a

constantly recurring nature, impossible to estimate in

damages, and where, unless prevented by a court of

equity, they will continue in the future, is such prop-

erty owner entitled to relief by equitable process of in-

junction, conceding he has a cause of action, and is en-

titled to recover damages, notwithstanding the fact that

to compel the defendant to respect the rights of the

plaintiff will cause it pecuniary loss or even prevent it

from operating its plant?

Upon this proposition we assert that the authorities

are practically uniform to the effect that in such a case

the plaintiff is entitled to relief by injunction, and that

the only exception, even if any exists, is in a case where

the damages inflicted are so small that they are not

worthy of the attention of the Court, but where they are

substantial, the fact that the person committing the in-

juries has a larger investment, or that, if compelled to

obey the law, and cease to do injury to others, his busi-

ness may not be profitable, is not a defense.

A
We do not clearly understand from the appellant's

brief in reply whether it is claimed that the rule laid

down by Judge Sawyer in the case of Woodruff vs.

North Bloomfield G. M. Co., i8 Fed. 753, is erroneous,



or that the case at bar is to be distinguished from that.

We contend, however, that the principles laid down

by Judge Sawyer in the Woodruff case are deter-

minative of this, and that every argument advanced by

appellant in the present case was advanced in that and

by the Court considered and deemed no defense.

Appellant says, on page 1 1 of its reply brief, that the

doctrine of Attorney-General vs. Birmingham, quoted

in the Woodruff case, has been formally repudiated in

this State by the Supreme Court of California in Peter-

son vs. Santa Rosa, 119 Cal., 391, where, as he says,

the Supreme Court of this State adopted the language

of the Supreme Court of the United States in Parker

vs. Woolen Co., 2 Black, 545 ; and appellant also asserts

that what he conceives to be the doctrine in Parker vs.

Woolen Co. has been approved by the United States

Supreme Court in Consolidated Canal Co. vs. Mesa

Canal Co., 177 U. S., 302.

In the first place, the case of Parker vs. Woolen Co.,

67 U. S., 545, was decided upon the express ground

that the appellant had not established his right by an

action at law. The Court said, on page 550, that they

forebore to decide the case on any other ground than

that, and remarked:

" The objection was not taken by demurrer, or in the
" answer. In the Courts of the United States, it is re-

" garded as jurisdictional, and may be enforced by the
" Court sua sponte, though not raised by the pleadings,
" nor suggested by counsel.

"

On page 553, the Court further said:
" The appellant can have no standing in a court of



" equity until he has laid this foundation for relief.

" This objection is fatal to the case. We decide nothing

" else.
"

While the Court admitted that there were cases in

which a Court of equity will take jurisdiction and

give a complete remedy without the previous interven-

tion of a Court of law, it held that the case before it

did not belong to that class.

It is also to be remembered that in the case just cited

the Circuit Court had dismissed the bill of complain-

ant, and he appealed to the Supreme Court. So far as

the matter of granting an injunction was concerned in

the Court below, it was one of discretion. The Supreme

Court on appeal affirmed that discretion.

Conceding, however, that the case of Parker vs.

Woolen Co., cited above, has any relevancy here, it can

be authority only for the proposition that an injunction

will be denied where the injury is trifling.

It will be noticed that the case of Parker vs. Woolen

Co.. is dependent upon the proposition that the case

could not be maintained until plantiff's rights had

been established in an action at law. This is, however,

no longer the rule.

Mr. Foster says, in his work on Federal Practice:

" Formerly, an injunction was rarely issued to rc-

" strain a nuisance until the plaintiff's right of action

" had been established at law; 'but now a suit at law is

" 'no longer a necessary preliminary, and the right to

" 'an injunction, in a proper case, in England and most

" 'of the States, is just as fixed and certain as the right

" 'to any other provisional remedy.'
"
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I. Foster's Federal Practice, Sec. 214.

See also U. S. vs. Cleveland & Colo. C. Co., 33

Fed. Rep. 323.

In Peterson vs. City of Santa Rosa, 1 19 Cal. 387, the

opinion was by Mr. Commissioner Searls, who, while

not an attorney in the Woodruff case, was an attorney

of record in several similar cases. He probably could

not bring himself to the belief that the great hydraulic

mining industry should be closed, and that the im-

mense profits derived therefrom should cease even

though innocent farmers suffered, and therefore, pos-

sibly still unconvinced, he saw fit to comment upon the

case of Attorney-General vs. Council of Birmingham,

4 Kay & J., 528, cited with approval by Judge Sawyer

in the case of Woodruff vs. North Bloomfield M. Co.,

although in that case (119 Cal. 387) the plaintiff sus-

tained a comparatively small injury, and the suit was

against a municipal corporation, still the Court held

that the plaintiff's rights were entitled to protection.

In the case just cited, that of Peterson vs. City of

Santa Rosa, the injuries were not even continuous.

The facts were that the water of Santa Rosa Creek was

filled with sewage discharged from the ditches of de-

fendant at intervals, and that the sewage thus dis-

charged was at times offensive to the senses but not

injurious to health. It was only a partial obstruction

to the free use by plaintiff of her land.

Further than that, it appeared by the last or eleventh

finding, that the sewage, as treated by defendant, had



rendered the water clear and inodorous, but the ques-

tion as to whether or not it was potable or fit for use

remained undetermined, but the Court held that if the

acts of the defendant rendered the water measurably

unfit for use, it was an actionable nuisance, and stated,

" the fact the defendant is a municipal corporation

" does not enhance its rights or palliate its wrongs in

" this respect." (The italics are ours.)

In Gould vs. Eaton, 117 Cal. 543, the Court, by

Mr. Justice Harrison, said:

" The plaintiff's right to an injunction does not de-
" pend upon the amount of injury which he has re-

" ceived. Being a riparian owner, he has a right to

" the flow of the entire stream as against any diminu-
" tion thereof by one who is not a riparian owner, and
" the claim of the defendants that they have a right
" to divert a portion of its flow authorizes him to in-

" voke the aid of equity in order that this claim may
" not ripen into a right."

So in this case the plaintiff has a right among other

reasons to protection, because otherwise it might be

claimed that the defendant could obtain by prescrip-

tion or long acquiescence a right to injure the land of

the plaintifif.

B

At pages 18 and 19 of their brief in reply, counsel

for appellant state that we have failed to note that in

the second edition of the American and English Ency-

clopedia of Law a new principle is announced, or a
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principle different from that declared in the first edi-

tion of this work is announced relative to the right of

a person to an injunction in case of an injury to prop-

erty. There is in fact no inconsistency whatever be-

tween the statements contained in the first and in the

second edition as to when the plaintiff may have an in-

junction. Our citation from the first edition is:

" Irreparable injury is not necessarily such injury as

" is beyond the possibility of reparation or compensa-
" tion in damages. It is that species of injury by which
" a right of the plaintiff has been unlawfully violated,
" and such violation is continuous, or where a wrong
" of the kind mentioned is about to be committed."

Am. & Eng. Enc. of Law, Vol. lo, pages 836-7.

Had counsel "consulted" the entire article contained

in the first edition, they would not have assumed that

we failed to find what they have referred to as newly

discovered law. The first edition at page 783 con-

tains practically the statement cited by counsel at page

19 of their brief, which is as follows:

" A court of equity will not interfere by injunction
" to prevent an injury merely nominal or theoretical in

" nature, although an action at law might be main-
" tained for it."

In support of this principle, the first edition cites the

case of Basset vs. Salisbury Mfg. Co., 47 N. H. 426,

which is a case cited in support of the statement found

in the second edition as quoted by counsel.

There is no inharmony between these tv/o statements,

that is, the statement as to what may be deemed "irre-

parable" injury, and the statement as to what char-

acter of injury will entitle a person to an injunction.
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1

Where the injury alleged is utterly trifling a court of

equity may be entitled to ignore it, yet where the in-

jury is not trifling judged by the value destroyed, or

in view of the irreparable character of the injury,

equity will interpose. There is no equity in the doc-

trine that the operating of or method of operating

great properties cannot be prevented, when confessedly

the operation of the same is continuously wasting away

the property of another. The Court has certain dis-

cretion in granting or refusing an injunction, but it is

a legal discretion governed by certain well-established

rules of equity. If real and substantial injury is bound

to occur, and such injury will be irreparable within

the true meaning of- that word, an injunction should

be granted. There is no intention in the language

quoted by counsel from the last edition of the Amer-

ican & English Encyclopedia of Law to repudiate the

doctrine that a court of equity will not grant an in-

junction where the injury may be substantial and irre-

parable. After using the language quoted by counsel

for appellant, which, as we have seen, is in effect con-

tained in the earlier work, the authority proceeds:

" Irreparable Injury Necessary. To warrant the al-

" lowance of a writ of injunction, it must clearly ap-
" pear that some act has been done or is threatened,
" which will produce irreparable injury to the party
" asking an injunction," etc.

Vol. 1 6, page 360, 2nd Edition.

What is meant by the word ''irreparable" is well ex-

plained by the citation of cases in support of the text.

One of the cases referred to in the note to the text is
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Richards vs. Dower, 64 Cal. 63, and the gist of that

decision is contained in the syllabus as follows:

" The solvency of a person who is about to con-
" struct a tunnel through the land of another, does not
" affect the right of the latter to an injunction. The
" injury would be irreparable in its nature."

The language of the case is in point as to the law

as understood by the Supreme Court of the State of

California. The Court in that case states (at page 64) :

'' Should the threat be fulfilled, the plaintiff would
" be deprived of a part of the substance of his inheri-
" tance which could not be replaced. In the class to
*' which this case belongs, no allegation of insolvency
" is necessary. The injury is irreparable in itself."

This meaning of the word "irreparable", when used

with reference to the right of a person to an injunction,

is clearly explained in the notes to the case of Dudley

vs. Hurst, I Am. St. Rep. page 376, where it is said:

" Injury which tends to destroy the estate, or which
" is of such a character as to work the destruction of the
" property as it has been held and enjoyed, will be
" treated as irreparable."

A long list of cases is given. To the same effect, see

Lemmon vs. Guthrie Center, 86 Am. St. Rep.

361;

Lewis vs. Town of North Kingston, 27 Am. St.

Rep. 724.

Counsel overlook the fact that the injury here is

material. It is material and it is irreparable, and

the complainant is entitled to an injunction although

the value of the property destroyed is less than the

value of the property of the defendant. The courts
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have, as shown in some of the cases cited by counsel

for appellant, stated that where the injury threatened

is very inconsiderable and trifling, equity will deny

relief.

In the case of McGregor vs. Silver King Mining

Co., 14 Utah, 47, 60 Am. St. Rep. 883, a preliminary

injunction was denied where the injury shown was but

slight or practically nothing.

The plaintiff claimed that the defendants, with a

large force of men, had dug a trench on plaintiff's min-

ing claim for the purpose of laying a pipe line across

the surface of the claim, and that the defendants threat-

ened to maintain the pipe line, and thereby create an

easement upon the property of plaintiff and a cloud

upon its title. The preliminary injunction was denied

because the title and right of the plainttif in the case

were in dispute. It was shown that condemnation pro-

ceedings were pending. The Court, in its opinion,

stated

:

" But when the title is not disputed or has been set-

" tied by an action at law, and the plaintifif is shown
" to be liable to irreparable injury by continued acts of
" trespass, or such acts will result in the destruction
" of his property, then the fact that the defendant is

" willing and able to pay for the damages is imma-
" terial, for in such a case there is no means of determin-
" ing whether the value would compensate the plaintiff
" for its destruction."

This case contains a quotation from Basset vs. Salis-

bury, 47 N. H. 437, in which last named case expres-

sions are used to the effect that if the party seeking the

injunction would suffer a very great loss, and the de-
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fendant's loss will be but trifling, these facts will be

considered by the Court.

As this case from the Supreme Court of New Hamp-
shire is referred to with considerable frequency in vari-

ous decisions bearing upon the point in dispute, the

facts of the same should be carefully noted by the

Court. In that case it appeared that the plaintiff had

purchased certain lands in order to bring suit against

the defendant and thereby compel him to yield to the

plaintiff's demands in other litigation. The plaintiff

did not come into Court with clean hands. It was

shown that the land, the overflow of which by the de-

fendant the plaintifif sought to enjoin, was of no value,

and that for six years the same had been overflowed,

and was purchased by the plaintiff in that condition.

The Court took the position that no injury was shown;

that the injury was not irreparable; and that the acts

of the plaintiff under all the circumstances would not

entitle him to come into a court of equity and claim

relief by injunction. It also appeared that the injunc-

tion would have worked a great injury to the mill of

the plaintiff.

We respectfully submit that no case can be found

in which a Court has ruled that where the title of the

plaintiff is beyond dispute and his property will suffer

waste by reason of the threatened acts of the defend-

ant, he cannot prevent the threatened acts by an in-

junction. This is the rule in every jurisdiction.

Speaking with reference to the modification of the

doctrine at one time prevailing, that where the title is



in dispute between the parties, a preliminary injunc-^

tion will not issue to prevent threatened waste, and also

with reference to the conditions under which it will

now issue, Mr. Justice Field, in the case of Erhardt vs.

Boaro, 113 U. S. 537, says:

" The doctrine has been greatly modified in modern
" times, and it is now the common practice in cases
" where irremediable mischief is being done or threat-
" ened, going to the destruction of the substance of the
" estate, such as the extracting of ores from a mine, or
" the cutting down of timber, or the removal of coal,
" to issue an injunction, though the title to the premises
" be in litigation. The authority of the Court is exer-
" cised in such cases, through its preventive writ, to pre-
" serve the property from destruction pending legal
" proceedings for the determination of the title."

Thus it will be observed that in some cases the courts

will grant the relief prayed for here pending litigation,

notwithstanding the fact that the plaintiff's title is in

dispute, where it is shown that waste or destruction is

threatened. It cannot be denied that in the case at bar

the injury goes to the very substance of the estate. If

the trees and vegetation upon the complainant's land

may be taken or damaged with impunity, at the will

of the defendant, as well might it be argued that it may

take the very land itself. When a plaintiff's title is

proved and substantial injury is shown—and here this

is all admitted—a perfectly clear case for an injunc-

tion is made out. Defendant here can with no more

right denude the lands of complainant of the trees

growing thereon upon the theory that some other per-

son will suffer, than it could go upon mineral lands

of a private person and extract the ores therefrom un-
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der a promise or ofifer to pay for the same because

necessary to keep alive industries dependent upon the

operation of the c/e'ff/v<{ ant's works. In such a case

a private person could sue and obtain relief even

though his holding were small. Neither the ' aef<!*A}d

ant nor any other person could resist the claim. Such

a claim would be perfectly equitable.

Private property in this State "shall not be taken or

" damaged for a public use without compensation hav-

" ing been first made to or paid into Court for the

" owner." The bar of the constitution prohibits any

taking, or any damage whatever, until a regular and

complete hearing is had, and the value regularly ascer-

tained and paid. An order permitting a taking in any

form or damage of any kind is wholly void.

Steinhart vs. Superior Court, 137 Cal. 579.

An individual or corporation exercising a public use

in this State must first condemn and pay for private

property before taking or damaging the same.

It will be conceded that the defendant in this case

is not exercising a public use. Its rights are certainly

not as great as those of a corporation or individual in

charge of a public use. It is declared that if the use is

public, and one exercising the use is deliberately threat-

ening to take or damage private property without pur-

suing the one method mentioned in the Code of this

State—a condemnation proceeding—he will be en-

joined.

Robinson vs. Southern Cal. Ry. Co., 129 Cal. 11.
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Can it possibly be said that one not exercising the

public use, who is attempting to damage private prop-

erty for a private purpose, where the damage is irre-

parable, cannot be met with an injunction?

The case of Erhardt vs. Boaro, hereinbefore re-

ferred to, has been frequently cited with approval in

State courts.

" The law of to-day does not require that a person
" in plaintifif's situation should submit to the stripping
" of his timber land of its forest trees, and then attempt
" to make the loss good by an action for damages. The
" nature of the property involved and the inconveni-
" ence of suing for continuous trespasses as charged in

" this case, constitute a basis for equitable relief long
" recognized in this State under the statute governing
" the use of the writ of injunction."

Palmer vs. Crisle, 92 Mlo. Ap. 510, at page 513,

—citing many cases, including Erhardt vs.

Boaro, supra.

This is the principle underlying the decision of Hal-

leck vs. Mixer, 16 Cal. 579, and of Natoma Water &
Mining Co. vs. Clarkins, 14 Cal. 544, in which last

named case, the Cburt, through Chief Justice Field,

said, at page 552:

" In the present case no question is made as to the

" right of the plaintiffs to an injunction upon the un-

" denied allegations of the complaint. In our judg-
" ment the right to the preventive remedy was unques-
" tionable. The cutting, destroying, and removing, of

" growing timber on the premises in controversy con-
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" stituted, without other matter, sufficient ground for
" the issuance of the writ."

Judge Welborn, of the United States District Court

for the Southern District of California, in deciding a

case wherein the Government sought to enjoin a certain

trespass, to wit, the destruction of timber on its lands,

says:

" The demurring defendant urges that the bill does
" not state a case for equitable relief, for the reason
" that the mere cutting of growing trees is not such
" trespass as a court of equity will enjoin. In this I

" I cannot concur. Any injury to the inheritance or
" substance of the estate is irreparable. Growing trees

" are a part of the land whereon they grow, and their
" destruction is an injury to the substance of the estate."

U. S. vs. Gtiglard, 79 Fed. 21.

Many cases are cited from the Supreme Court of the

State of California, showing this to be the settled rule

within the jurisdiction of this State. The case of

Erhardt vs. Boaro, supra, is also cited.

A case of a like character to that of U. S. vs. Gug-

lard, 79 Fed. 21, above cited, is that of Northern Pac.

R. Co. vs. Hussey, 61 Fed. 231, decided by this (Ninth)

Circuit Court of Appeals. At page 235 of the opinion

in this case, speaking with reference to the destruc-

tion of timber upon lands in which the Company is in-

terested, the Court said:

" To cut down, destroy, or carry away the timber
" thereon is, therefore, essentially to destroy and take
" away the very substance of the estate. That an in-

" junction will be awarded, in behalf of one showing
" the necessary interest in the property, to prevent such
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" waste and destruction, is thoroughly settled."—citing

Erhardt vs. Boaro, supra.

Upon the right to an injunction in every case where

there is threatened a substantial and material destruc-

tion of the timber growing upon a person's land, the

case of Irwin vs. Davidson, 3 I red. Eq. 311, is fre-

quently cited. Upon this point this case is referred to

as a leading authority in Freer vs. Davis (W. Va.) 94

Am. St. Rep. 903.

The principle under discussion is stated with ex-

cellent clearness in the case of Irwin vs. Davidson,

supra, as follows:

" The general principle is, that a court of equity
" takes no jurisdiction in cases of mere trespass, not
" even by granting a temporary injunction. But it is

" admitted, that in cases of mines, timber and the like,

" when the trespass consists in acts by which the sub-
" stance of the estate is destroyed or carried off, there
" is an established exception, and that injunctions have
" been granted to restrain the continued commission of
" trespasses, upon the grounds that it is an injury of the
" nature of destructive waste and of irremediable mis-
" chief to the substance of the inheritance."

3 Ired. Eq. 317.

See also Freer vs. Davis, supra.

We are somewhat at a loss to understand the conten-

tion of appellant that the Government of the United

States cannot maintain this action because the nuisance

is a public one and plaintifif has not shown special in-

jury. As we pointed out in our former brief, scarcely

though deeming it necessary, while theoretically any
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citizen is affected by a public nuisance, still a person

must have some property right to enable him to main-

tain an action in Court; in other words, some property

right of his must be affected to enable him to say that

he suffers special injury. Appellant's contention, how-

ever, seems to be that if the public nuisance is very

large and affects a large number of people, one of them

affected cannot sue because he is not more affected than

others in the same neighborhood. The proposition

advanced by appellant is, we submit, so absurd that it

scarcely requires authorities to refute it.

This point was raised and decided in the case of the

County of Yuba vs. Kate Hayes Mining Company, 141

Cal. 360, in which the Court held that a county, as the

owner of property injured by the deposit of mining

debris in a tributary of the Yuba river, may maintain

an action to enjoin the deposit therein of such debris

by a mining company engaged in sluice-mining upon

such tributary. The public nuisance in such case is

also a private nuisance to the county, which it may en-

join.

Likewise in the case of Fisher vs. Zumwalt, 128 Cal.

493, it was held that a nuisance arising from noxious

gases emitted from the sour and putrid refuse of whey,

milk and debris permitted to accumulate and stand in

tanks by the defendant as the owner of a creamery, to

the detriment of the plaintiff as a near neighbor,

though also injurious to other neighbors more remote,

may be abated at suit of the plaintiff as being as to him

a private nuisance.
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It was also held in that case that although a nui-

sance may be public, that fact does not deprive an indi-

vidual of an action, if, as to him, the nuisance is pri-

vate, and obstructs the free use and enjoyment of his

private property. A nuisance, the effect of which ex-

tends to the dwellings or places of business of other

persons to such an extent as to render their occupancy

materially uncomfortable, is a private nuisance as to

each of them, for which each one thus injured may

have a private action, though there are many persons

thus affected, and the result will be to promote a multi-

tude of suits.

In the case just referred to, many cases are cited by

the Court upon the proposition thus declared. We
particularly call the attention of the Court to the case

of Story vs. Hammond, 4 Ohio, 377, quoted in Fisher

vs. Zumwalt, in which the Court, speaking of this de-

fense, said:

" The defense set up is entirely without foundation.
" If a man were to sally forth into the public streets of
" a town and commit an assault and battery upon every
" person he met, it would hardly be competent for him,
" in a suit by an individual for special damages, to set

" up as a defense that he had not only beat the plaintiff,

" but had also beat the whole town. Or, if a man was to

" poison a reservoir of water for the supply of a city,

" and thereby create a general sickness among the in-

'' habitants, it would not be seriously contended that

" the magnitude of the offense was a bar to a private

" action; or, in other words, that the defendant might
" exculpate himself by proving that he had not only
" poisoned the plaintiff, but had poisoned all the in-

" habitants of the city."
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See also Blanc vs. Klumpke, 29 Cal. 160;
Yolo County vs. Sacramento, 36 Gal. 195.

This doctrine is frequently applied in the cases of

streets and highways. Mr. High says, in Vol. i, High

on Injunctions, Sec. 816:

" The remedy by injunction is the most efficient

" means of preventing obstructions to public highways,
" and where the facts are easy of ascertainment and the
" rights resulting therefrom are free from doubt, the
" relief will be granted at the suit of a citizen having
" an immediate and special interest in the matter. And
" the owner of a lot abutting upon a street sustained
" such a special injury different from that sustained by
" the public, as to entitle him to maintain an action to

" restrain the unauthorized obstruction of the street in
" front of his premises. Upon similar grounds the
" owner of a farm abutting upon a highway is entitled
" to an injunction to prevent the obstruction of the
" highway and to maintain it in its original condition.
" So the obstruction of a highway which forms the only
" means of access to plaintiff's premises upon which he
" has erected expensive buildings for manufacturing
" purposes may be enjoined. So the erection of a fence
" across a traveled highway may be enjoined by the
" town authorities, the liability of the town for dam-
" ages for injuries sustained by such obstruction con-
" stituting a sufficient interest in the subject-matter to

" render the town a proper plaintiff in such case. And
" when the erection of a toll-gate in a highway will
" operate as a public nuisance, it may be restrained at
" the suit of an adjoining property owner who sus-
" tains a special injury. And the obstruction of a street,

" by building a house thereon, is a public nuisance
" which may be restrained by adjacent lot owners who
" suffer a special injury from the obstruction."

In the case of Woodruff vs. North Bloomfield Min-

ing Company, whether the plaintiff owned 125 acres of
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land, or a lot in Marysville, is entirely immaterial. He

was not the owner of all the land affected by the in-

jurious operations of the defendant, but was simply one

of a large number similarly situated. The fact, how-

ever, that he was a land owner, and received an injury

different from that sustained by a man living in San

Diego, who had a theoretical right to complain against

a public nuisance, enabled him to maintain a suit in a

court of equity to restrain the nuisance. According

to appellant's contention, if a certain act should injure

a great number of people, no one can bring either an

action for damages or a suit in equity to restrain, be-

cause, as appellant says, no one could show special in-

jury.

Although the nuisance is public in its character, it

is thoroughly settled that if the plaintiff suffers special

inconvenience and damage to his property, he may have

an injunction, although many others may be injured

in like manner.

S. F. Sav. Union vs. R. G. R. Petroleum Co.,

144 Cal. 134 (at pages 138-9).

In this last named case the doctrine announced by

the Supreme Court of the State of California in the

case of Blanc vs. Klumpke, 29 Cal. 159, is emphatically

approved, and it shows that that Supreme Court has

consistently held to the rule in illustration of which

the foregoing authorities are cited.
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D

The appellant has cited several authorities which it

claims support the doctrine that notwithstanding the

showing that material injury is threatened to the sub-

stance of the appellee's property, the appellee is not

entitled to an injunction because of the injury that the

appellant and the public will suffer.

A review of the authorities referred to will show the

Court that none of them sustains the doctrine con-

tended for by the appellant for a reversal of this case.

They in no manner overthrow the universal principle

that where substantial waste to the estate is threatened,

an injunction will be granted.

In the case of Amelia Milling Co. vs. Tennessee

Coal Co., 123 Fed. 811, it is merely held that where the

complaining party's title is doubtful, and the granting

of the injunction pendente lite would work a great in-

jury, the preliminary injunction will be denied.

This is also stated to be the rule as to the power of

the Court to grant a preliminary injunction at page

363, Vol. 16, 2nd Ed. of the American & English En-

cyclopedia of Law, but the doctrine is confined to the

power of the Court to grant a preliminary injunction

and is controlled by the principle announced in some

jurisdictions that where the right and title of plaintiff

are disputed the preliminary injunction should not issue.
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The case of Sellers vs. Parvis, 30 Fed. 166, is in no

manner against the appellee. It is merely to the effect

that a farmer whose trees are being injured by the

operation of a fertilizing plant cannot have a prelimi-

nary injunction where every fact upon which he claims

the right to a preliminary injunction is disputed and

denied.

In Mirkil vs. Morgan, 134 Pa. St. 155 (19 Atl. 628)

nothing whatever is held which affects this case in the

least. The plainti^ sought to enjoin the defendant

from permitting water to seep from the cellar of its

mill into the land of the plaintiff. The Court reviewed

the facts and found that the claim was wholly un-

founded.

The case of McCormick vs. Dist. of Columbia, 4

Mackey, 396 (54 Am. Rep. 285), is authority for one

proposition only, and that is that the owner of real

property cannot enjoin the maintenance of telephone

or telegraph poles where the allegations of his bill are

wholly insufficient to show special injury to his prop-

erty. We in no manner dispute this doctrine.

The case of Curtis vs. Winslow, 38 Vt. 690, holds

that a person owning real property cannot complain of

the use made of property adjacent thereto, which is

altogether reasonable. The plaintiff in that case sought

to enjoin the maintenance of a barn upon the property
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of the defendant in such a way as to interfere with the

use and enjoyment of the plaintiff's property. The

Court held that the use of the property upon which the

barn was constructed was reasonable, and that the plain-

tiff knew when he purchased his property that the barn

was to be built where it was finally constructed, and

that the loss or injury to the plaintiff by reason of the

maintenance of the barn was slight^ and that its re-

moval would be a great injury to the plaintiff.

In Thomas vs. Calhoun, 58 Miss. 80, the facts showed

that the plaintiff was seeking to enjoin the defendant

from maintaining a mill-dam, as a result of which the

plaintiff's land was overflowed. The Court found that

the injury to the plaintiff was very slight, and that by

maintaining a few levees, the whole injury could be

avoided.

The case of Jones vs. City of Newark, 11 N. J. Eq.

452, is to the effect that equity will not enjoin an illegal

assessment by a municipal corporation where the in-

junction will work great injury to many people and

the granting of the same can be of no practical benefit

to the plaintiff.

The Court, in Daniels vs. Keokuk Water Works, 61

Iowa, 549, uses language to the effect that it is a rule

m equity that where the public benefit arising from the

maintenance of an alleged nuisance greatly outweighs
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private or individual inconvenience and damages af-

ford adequate relief, the Court should not grant an in-

junction. The Court ruled in the case that the plain-

tiff suffered neither injury to health nor destruction to

property. The plaintiff was seeking to enjoin the oper-

ation of water works with which a city was supplied

with water, claiming injury from the smoke and soot

from the smoke stack of the works. An injunction was

granted in the case of the character of that granted

here. The defendant was required to desist from the

existing method of operating its works; it was required

to supply its smoke stack with a proper smoke con-

sumer. Upon compliance with this condition, it was

permitted to continue the operation of its works.

All that the case of Chartiers Block Coal Co. vs.

Mellon, 25 Atl. 597, holds, is that where one person has

sold the strata of coal beneath the surface of his land,

he retains the right to the oil and gas underneath the

coal, and the Court will not enjoin, at the instance of

the purchaser of the coal, the owner's boring through

the coal to reach the oil and gas.

The case of Atty. General vs. Nicholas, 16 Vesey

338, holds that to justify the granting of an injunction

for an injury alleged to be the darkening of ancient

windows, the injury must be shown to be substantial.

We do not dispute this doctrine at all, but in the case

at bar the injury is irreparable and substantial.
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The plaintiff in the case of English vs. Electric L.

and M. Co., lo So. Rep. 134, was held by the Court un-

der the facts to have failed to show that the operation

of a certain electric plant and the vibration and smoke

therefrom were not an incident usual to the legal use

of the defendant's property under all the facts of its

location within a large city. This is all that the case

determines.

Fesler vs. Brayton, 44 N. E. 37, is an authority to the

effect that an individual cannot enjoin a public election

because the law is unconstitutional where there is no

other valid law under which the election can be held.

This case has no bearing here whatever.

In the case of Goodal vs. Crofton, 33 Ohio St. 271, it

is declared that one cannot enjoin a lawful business

until his legal right is clearly made out, and that if his

legal right is clearly made out and the remedy at law

is adequate, no relief by injunction can be had. In the

case at bar there is no question of the legal right of com-

plainant.

In Dilworth's Appeal, 91 Pa. St. 247, the Court de-

clined to grant an injunction against the maintenance

of a storehouse for powder upon the ground that the

same was not wrongfully located. The Court in its

decision does state that the fact that the public

would be inconvenienced by the interference with its
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supply of powder was a matter for the consideration

of the Court. The ruling, however, is based upon the

fact first stated, that the powder house was properly

located.

In Richard's Appeal, 57 Pa. St. 105, it appeared that

the complainant owned a home and cotton factory near

iron works operated by the defendant, and an injunc-

tion was sought to prevent the operation of the iron

works on the ground of injury to the complainant's

home and the operation of his factory. The Court, in

the decision, makes the general statement that it may

properly consider the injury resulting to the public

from interfering with the operation of such works as

those of the defendant which are as a matter of com-

mon knowledge of great public good, but in consider-

ing all of the facts of the case, the Court determines

that the plaintifif can be entirely compensated in dam-

ages. The Court, at page 113 of said case, says:

" Where damages will compensate either the benefits
" derived or the loss suffered from a nuisance, equity
" will not interfere."

The case was not a case where the injury was irre-

parable, as in the case at bar. In fact, no one of the

authorities referred to by counsel is parallel in its facts

with the case at bar.

The Court will note at page 1 12 of this decision, the

feasibility of some process is considered that might
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ence would be inflicted upon the plaintiff. The Court

stated

:

" Nor are we shown by testimony or reliable tests of
" any kind, that the smoke produced in the puddling
" process can be consumed, as it undoubtedly may be
" in ordinary chimneys, or when produced in furnaces
" used to propel machinery."

In the case at bar, upon the testimony of men who

were both expert and experienced in the operation of

works of the character conducted by the appellant, the

Court has determined that a method may be employed

whereby the injury resulting from the escape of de-

structive fumes from the appellant's smelter can be

ameliorated.

The case from the Supreme Court of Michigan, Gil-

bert vs. Showerman, 23 Mich. 448, referred to by coun-

sel, is to the effect that a court of equity will not enjoin

the operation of a flour mill at the instance of one resi-

dent in the locality where the flour mill is situated

when the district is one devoted to the milling business.

Edwards vs. AUouez Mining Co., 38 Mich. 46, rules

that one who by way of speculation, and for the pur-

pose of a suit, buys land below a mill to which sand is

carried by the waters of a stream into which the same

is dumped in the operation of the mill, cannot enjoin

the operation of the mill.
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The case of Turner vs. Hart, 71 Mich. 128, holds

that where substantial injury to the plaintiff's land will

result from the acts complained of, remedy by injunc-

tion is proper.

In Owen vs. Phillips, 73 Ind. 284, the plaintiff, a

resident of a district wherein a flour mill was situated,

complained that the enjoyment of his property was

greatly lessened by the dust, dirt and smoke which

came from the mill, and that the value of his property

was greatly diminished. The Court reversed the judg-

ment of the lower Court on an erroneous construction

of the law as to what proof was essential on the part of

the plaintiff to entitle him to an injunction, explaining

that it was not necessary to show a diminution in value

of the property in view of all of the allegations of the

bill. This case and the cases from the Supreme Court of

Michigan last referred to, use language to the effect

that the Court in determining whether a party will be

granted an injunction, has a right to take into consider-

ation all the surrounding circumstances and to con-

sider the question as to whether great injury will be

suffered by the public. They, however, are not to the

effect that where a plaintiff shows a substantial in-

jury is threatened to real property in the nature of

waste, an injunction will not issue.

The case of Ballentine vs. Webb, 47 N. W. Rep. 485,

is somewhat like the four cases last cited. It was

claimed that the defendant's slaughter house was ex-
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ceedingly offensive and injurious to the rights of the

plaintiff. In this case, also, the Court notes the fact

that the slaughter house is located within a district

properly devoted to that purpose, and remarked that if

the same were properly kept, its maintenance would

not be enjoined. It further ruled that damages were

sufficient redress for all the injuries shown.

The North Carolina case of Barnes vs. Calhoun, 2

Iredales Eq. 201, uses the general statement that the

Court will consider the fact that the enterprise sought

to be enjoined is one of value to the public generally.

In denying the injunction in that case, the Court ruled

that the plaintiff was not without a remedy at law.

This is the old, narrow doctrine that no longer prevails

in modern equity jurisprudence.

In Hilton vs. Granville, i Cr. & Ph. 283, the injunc-

tion was refused because the legal right of the plaintiff

was not established. As pointed out, this is no longer

necessary to give equity jurisdiction.

The case of Davis vs. Sowell, 77 Ala, 262, relates

to the granting of a preliminary injunction, and states

that in coasidering whether a preliminary injunction

should be granted, the Court will consider the necessi-

ties of the case and the relative convenience and incon-

venience.
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The case of McBryde vs. Sayre, 5 So. Rep. 791, has

no bearing whatever here.

In Daugherty vs. Kittanning Co., 35 Atl. nil, the

Court declined to issue a preliminary injunction to

prevent the manufacture of coke where the rights of

the parties had not been finally determined, and where

the granting of the same would result in great hardship

to the defendant.

In Keeling vs. Pittsburg R. R. Co., 54 Atl. 485, the

Company, under the authority of the City, was doing

certain work on a street, which it was claimed would

result in causing damage to the plaintiff's property.

The Company had spent a great deal of money in its

work. It was held that the plaintiff was guilty of

laches; that the threatened damages were not shown.

The corporation in the case of Columbus R. R. Co.

vs. Witherow, 3 So. Rep. 23, was one entitled to take

property under eminent domain. The plaintiff sought

to enjoin the construction of a railway in front of its

property. The injunction granted was dissolved upon

the deposit in Court of the damages that might be

allowed for the commission of the acts threatened.

The plaintiff in the case of Scandland vs. Howe, 24

N. J. Eq. 273, was held to have a complete legal

remedy and therefore was not entitled to an injunction.
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The Court further stated that a party guilty of laches

might not be entitled to an injunction.

In Fisk vs. Hartford, 40 Atl. 906, it is ruled by the

Court that where for thirty years a city had diverted

plaintiff's supply of water, it could not be enjoined

and its supply of water shut off which might be needed

for the use of its inhabitants for domestic purposes and

in putting out fires. It is a case in which laches

barred the right to an injunction.

In McCullough vs. Denver, 39 Fed. 307, the city

forcibly re-established a ditch over complainant's land

where it had been used for years to supply the city

with water. The Court ruled that the injury to plaintiff

was trifling in character and that there existed no

ground for injunction.

In Morris R. R. Co. vs. Pruden, 20 N. J. Eq. 530,

it was ruled that a party was not entitled to an injunc-

tion where the right to be secured was not substantial,

and where great loss would follow by reason of follow-

ing the same. The suit was brought upon the relation

of a party who had for twenty years acquiesced in the

use of the street by a railway, which use he sought to

enjoin.

In Society vs. Taylor, 12 N. J. Eq. 498, the right was

claimed to enjoin a company from supplying a city
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with water. The Court ruled that it would not grant

the injunction without notice where the right was not

clearly made out, and that in a case of this character

the Court was entitled to consider the quasi-public

character of the defendant.

In Riedman vs. Mount Morris El. Co. 67 N. Y.

Supp. 391, the facts were like those of English vs. Elec-

tric L. & M. Co., 10 So. Rep. 134, the Court ruling that

where property is situated in a city where manufactur-

ing works were located it is held subject to the right of

the person owning such manufacturing establishments

to use the same reasonably.

The only point determined in the case of Wees vs.

Coal & Iron Co., 46 S. E. 166, was that an individual

could not abate a public nuisance obstructing a way

where his property was not afifected, and where the

inconvenience in the use of the way suffered by him

was the same as the rest of the public.

In Rainey vs. Red River Ry. Co., 80 S. W. 95, the

Supreme Court of Texas holds that a railway company,

where necessary, may take property or damage the

same, in the exercise of the public use. It is clearly

pointed out that the railroad company under the statute

was in the exercise of the public use, and therefore en-

titled to condemn.

In the case of Hadcock vs. Cloverdale, 89 N. Y.,
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Suppl. 74, an injunction had already been granted

against the city for maintaining a nuisance. The city

was confronted with a difficult sanitary problem and

had been given certain time within which to comply

with the injunction. The Court held that it had a

right to consider the fact that an injunction had been

previously granted, and that under the facts it was

proper to allow the plaintif^f damages and not an in-

junction.

The Court further pointed out the fact that the

defendant's acts were not the sole and exclusive cause of

the injury complained of.

These are practically all of the cases referred to by

counsel in their briefs. They do not hold that where

injury to real property is substantial; that where waste

is threatened; that where the title of the plaintiflf is

unquestioned or admitted, an injunction will not be

granted.

The distinction between the case at bar and those

cases where no injury, or where but an exceedingly

trifling injury is shown, is apparent. If, after a full

showing that substantial injury and waste will result

to real property by the threatened acts of defendant,

an injunction will not be granted, there is no certainty

whatever in the rules of equity governing rhe rights of

a person to an injunction.

The distinction which exists between a case in which

the threatened injury will destroy the very substance

of the estate, or denude it of its timber, and a case in

which there is practically no injury whatever threat-
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ened, is well illustrated in the case of Crescent Mining

Company vs. Silver King Mining Co., 70 Am. St.

Rep. 810. The gist of the decision is contained in the

following syllabus:

"If one who owns valuable mining property and a

" water supply at a considerable distance therefrom,
" digs a trench and inserts a pipe line therein under
" the surface of u-orthless, uncultivated and unused
" land of another from his water supply to the mine,
" covering the trench with the material taken out, and
" not causing the landowner any damage except nom-
" inal, the latter is not entitled to an injunction restrain-

" ing the trespass, when it appears that to restrain the

" laying of the pipe would cause irreparable damage
" to the mine owner, and destroy a large industry -u-iV/z-

" out any benefit to the landowner. In such a case the
" remedy at law being adequate, the landowner must
" be required to resort to such remedy for the recovery
" of damages attending the trespass."

In the concluding portion of this decision, the case of

Richards vs. Dower, 64 Cal. 62, hereinbefore referred

to, is considered, but in no way disapproved. The

Court points out the fact that in that case it was shown

that the defendant was engaged in digging a tunnel

which actually removed a portion of the estate and was

a direct injury to the substance thereof.

It approves the case of Richards vs. Dower, supra,

and shows clearly that the principle upon which it rests

is entirely distinct from that upon which the decision is

based. Had the plaintiff been able to show either a

substantial injury; had he been able to show that the

land was not worthless; had he been able to show that

the damage was something more than nominal; had he
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been able to show that the real property would be

wasted ; or had he been able to show that he would have

reaped some benefit from the injunction, the decision

of the Court would have been different.

The case goes as far as any case referred to by coun-

sel in their briefs upon the proposition that where the

damage is but trifling, an injunction will not be

granted. It is to be noted, moreover, that in this case

a strong dissenting opinion was written, it being pointed

out in the dissenting opinion that in the case of Rich-

ards vs. Dower, supra, the Court found that the tunnel,

the digging of which was enjoined, would not injuri-

ously affect the surface of the ground or injure the lot

in any way. The dissenting opinion held further that

the plaintiff had shown a right to an injunction to avoid

a multiplicity of suits, and the possibility of an ease-

ment attaching to his land through long use of the pipe

line.

E

As against the almost uniform decisions; as against

the principles laid down by the Supreme Court of Cali-

fornia, and by the Circuit Court of the United States

in the Woodruff case, and by the Supreme Court of the

United States and in England, there stands, perhaps,

one exception, that is the case cited in appellant's

brief in reply, Madison vs. Ducktown etc. Co., 83 S.

W. 658. The circumstances, however, in that case are

in no way similar to those in the case before the Court,

and even if they were, that case cannot be taken as an
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authority that may be safely followed. The Courts are

sometimes astute to find reasons why a thing should be

done or should not be done, but in the State of Cali-

fornia, with its large population and divergent inter-

ests, it certainly would be a strange doctrine that any

industry whatsoever might be carried on to the detri-

ment and injury of those in the neighborhood. If the

complainant is entitled to relief, he is entitled to full

relief, and it is no answer to him to say that where the

injury is of a constantly recurring nature, he may each

day or each month bring a suit for damages. In many,

if not in the majority of cases of this character, damages

are difficult, perhaps impossible to estimate. To say

therefore that the injured party must resort to an action

for damages, and must bring successive suits as suc-

cessive injurious acts occur, and may not obtain an in-

junction to preserve its property from injury, is to deny

defendant all relief whatsoever.

There is one other point, perhaps, that may require

a moment's attention, and that is the contention of de-

fendant that it is willing to buy the land of the com-

plainant. The defendant endeavors to distinguish the

case at bar from the case of Woodrufif vs. North Bloom-

field Co., supra, by saying in its answer that it offers to

buy the land of complainant. This ofifer, however, is

absolutely valueless, because the Government can only

sell its land in a certain way and under certain restric-

tions. Even if the Government desired to accept the
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offer of defendant, it could not lawfully do so, but if

the Government were a private landowner, it certainly

cannot be that a man has a right to injure his neighbor's

property, and then when brought into Court, say he is

willing to buy his neighbor's property. No man can be

made to sell against his will except to someone exercis-

ing a public use, for in that case the interest of the pub-

lic is greater than that of the individual.

While it may be highly commendable on defendant's

part to admit its wrong and to be willing to pay dam-

ages or to buy the complainant's property altogether,

still plaintiff is entitled to the relief that it seeks, that is,

to be altogether free from the injury, and to maintain,

and enjoy as long as it desires, its own property, and to

sell it unimpaired to another. Certainly the property

of the plaintiff is just as sacred as the property of the

defendant, and the defendant would seriously oppose

any forced sale of its property for any use whatever.

SUMMARY.

The elements constituting the cause of action of the

complainant are:

(First). It is the owner of a large tract of land sit-

uated in the vicinity of the works of the defendant. It

is only one, it is true, of a large number of owners

similarly situated, but as it is an owner and sustains

damages distinct from those suffered by the general

public, it has a right to maintain a suit for redress of

its grievances.
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(Second). The defendant, in the operation of its

plant, does injury to the property of the complainant.

The injury consists (a) in waste, in that trees and shrub-

bery on the land of complainant are destroyed; (b) in

the commission of a nuisance as distinct from waste, in

that noxious vapors generated by acts of the defendant

are diffused through the atmosphere, not only injuring

and destroying trees and shrubbery, but also destroying

the market value of complainant's land, and making it

unfit for habitation.

(Third). The injury is not slight nor trivial. The

injury to the complainant alone is substantial. It also

appears from the evidence that a large section of coun-

try is injuriously afifected by the operations of the de-

fendant, and that if the defendant be allowed to con-

tinue its operations, the land of plaintiff and many

others in that vicinity will be rendered valueless.

(Fourth). The defendant admits the commssion of

the acts above described, and boldly proclaims its in-

tention to continue them in the future. It says that

were it to preserve the plaintiff and other property

owners free from injury, the cost would be so great as

to deprive it of its profit. In this connection it also

claims that it cannot adopt appliances that will pre-

vent the injury.

(Fifth). The plaintiff is not a public corporation,

nor is it conducting a public utility, but it is engaged

in private business purely for private profit.

(Sixth). The defendant offers no excuse for the

injuries committed by it save that it has a large amount
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of money invested in its plant, and that its investment

is larger than that of plaintiff, and also it expresses its

willingness to buy plaintiff's land.

(Seventh). Under the above circumstances, it is

conceded, as we understand, that the plaintiff has a

cause of action, and is entitled to redress. It is claimed,

however, by defendant that its only redress is by an

action to recover damages.

(Eighth). The only question, therefore, before the

Court for solution is: Is the complainant entitled to

secure an injunction to prevent the acts complained of

constantly recurring, and which, if not enjoined, will

continue indefinitely in the future, the result of which

has been and will be injury to complainant's property?

We submit that under the authorities cited by us in

our former brief, and, in fact, by the uniform course of

equity, the complainant's rights are entitled to protec-

tion. It has the right to insist that the defendant shall

not injure its property, and that while it has a right to

use its own property, it cannot use such property so as

to cause the complainant damage, and that, if the

Court should announce the principle that where it is

admitted that complainant's investment is large, but

where it is claimed the investment of the defendant is

larger, and that therefore complainant should be de-

prived of all relief, a dangerous innovation would be

made.

We contend that complainant is entitled under the

facts and law to an absolute injunction, and it is sub-

mitted that the Court below has been more than fair
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to defendant in giving it every possible opportunity

to secure a modification of the injunction at such time

as it is ready altogether to prevent or at least minimize

the evils complained of.

It is respectfully submitted that the decree of the

lower Court should be affirmed.

RoBT. T. Devlin,

United States Attorney.




